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IN THE HIGH COURT OF JUSTICE IN NORTHERN IRELAND

FAMILY DIVISION

 _______ 

BETWEEN:

SOUTH AND EAST BELFAST HEALTH AND SOCIAL SERVICES TRUST

Applicant;

-and-

TL AND NL

Respondents.

 _________ 

WEIR J

Prohibition on reporting

[1]
Nothing must be reported in this case which would serve to identify the child who is the subject of these proceedings or any of the parties.

The nature of the proceedings

[2]
The applicant (“the Trust”) applies pursuant to Article 18 of the Adoption (NI) Order 1987 (“the Order”) for an Order freeing the child S, aged four years, for adoption on the ground that her birth parents, TL and NL are withholding their agreement unreasonably.  At the hearing the Trust, S by the Guardian ad Litem (“the GAL”), TL and NL were all separately represented by counsel to whom I am indebted for their assistance.

The background
[3]
S was born into a family in which relationships between her parents were, certainly at that time, extremely volatile and disturbed.  The detail of their stormy relationship is contained in the papers before the Court which it was agreed by all parties should be treated as evidence in the application without the necessity of formal proof.  It is probably not helpful to recite those details here and I shall therefore summarise them briefly by saying that the relationship was characterised by repeated violence to TL by NL (violence witnessed by S’s older siblings), by the parents’ abuse of alcohol and by a period of separation between TL and NL around the time of and shortly after the birth of S due to NL’s involvement for a time with another woman.

[4]
S was born with a congenital disorder namely the microdeletion of her thirteenth chromosome. As a result she has ongoing medical problems that require regular monitoring at hospital, her development has been somewhat delayed and her long term prognosis is far from clear.  

[5]
S’s three older siblings are in foster care and S has been continuously cared for by a brother and sister-in-law of NL since her birth.  It is generally agreed by everyone, now including TL and NL, that they have provided S with a high level of care throughout the period of more than four years between her birth and today.

[6]
During that period the relationship between NL and TL has greatly improved.  In particular NL has attended a non-violent relationship programme for all of its 24 sessions and the report following its completion was positive if somewhat guarded for the future.  In the course of his evidence before me NL was very frank about the history of his relationship with TL.  He acknowledged that there had been violence at the time when S was born and that it had been his fault.  He said that things had now changed in their relationship, that he can communicate better and that there is no “hitting out”.  

[7]
Most unfortunately however, while relations between TL and NL have been improving, those between TL and NL on the one hand and NL’s brother and sister-in-law have seriously deteriorated.  The point has been reached where there is no effective contact at all and TL and NL have felt excluded by S’s carers from making any meaningful contribution to the life of S.  Their involvement is restricted to the direct contact meetings that are at the moment held once per month and the social work reports of those are positive, particularly so in the case of NL.  There is however no indirect contact and NL complained that his brother and sister-in-law have not phoned them once over the past four years.  

[8]
Again, it is not profitable for present purposes to explore in detail the unhappy situation that has grown up between the two branches of the family.  Further, in the nature of these proceedings I have not heard evidence from the brother or sister-in-law so I do not have their version of events.  It seems to me that the situation may largely be explained by the fact that NL has become more and more resentful of the fact that S is being looked after by a brother rather than, as at one time he would have preferred, by strangers.  As a result accusations about the quality of his brother’s relationship with his wife have been made by NL on more than one occasion and these have been investigated by social services with negative result.  The brother and sister-in-law, who have clearly formed a close attachment to S and she with them, must be fearful of the possible consequences of NL and TL’s hostility to their continued caring for S and have reacted protectively.

[9]
In his evidence NL said “we have messed up at the start and I regret it so much because of what we have lost”.  He no longer takes the view that, if S cannot be returned to him and TL, the child should be moved to strangers but he would nonetheless prefer that the child should be in long term foster care rather than be adopted.  He said, and I accept his sincerity in this as evidenced by his compliance with the non-violent relationship programme, that he would be willing to undertake whatever work was needed to have S returned to them.  He also said, and again I accept his assurance, that he and TL would be willing in any event to undertake work with his brother and sister-in-law as suggested by the GAL.  He could not however resist adding “but we have not had much co-operation” which was a recurring theme of his evidence.  

[10]
TL did not give evidence because she did not feel able to so do but Mrs Dinsmore QC, in a lengthy and comprehensive written submission augmented by oral submissions, confirmed that, in common with NL, TL did not agree to the freeing of S for adoption and she too would wish S to be returned to them.  She made some complaint of lack of consultation on the part of the Adoption Agency before it reached its decision to accept the recommendation for adoption which was a point also developed by Ms Walsh QC in her most helpful skeleton argument.  This omission was highly regrettable and ought not to have occurred but I am satisfied that in this particular case the views of NL and TL had been trenchantly and repeatedly made known and that the lack of formal consultation at the point complained of did not lead to any ignorance or misapprehension of their views which were at all material times quite clear and well understood by all concerned.

[11]
I am satisfied that S is a child in the care of an Adoption Agency, namely the Trust and that she is likely to be placed for adoption if an order freeing her for that purpose is made.  The question is whether the consent of NL and TL should be dispensed with on the ground that each of them is withholding consent unreasonably.  The word “unreasonably” has been invested by the authorities with a special meaning, the most recent and authoritative expression of which is be to found in the case of Down Lisburn Health and Social Services Trust and another [2007] 1 FLR 121, a decision of the House of Lords. I do not propose to rehearse here the speeches of their Lordships in extenso but rather to isolate from them the following principles of relevance to this case:

(i)
This court has to ask itself whether the decision made by the birth parents in this case to decline to give their consent is, by an objective standard, reasonable or unreasonable.  This involves considering how a parent in the circumstances of these parents but hypothetically endowed with a mind and temperament capable of making reasonable decisions would react.  In other words, they must be assumed to be people with a full perception of their own deficiencies and the ability to evaluate dispassionately the evidence and opinions of the experts and also be endowed with the intelligence and altruism needed to appreciate, if such be the case, that the child’s welfare would be so much better served by adoption and that their own paternal and maternal feelings should therefore take second place.

(ii)
The point in time at which the exercise at (i) is to be undertaken is now, at the time of the hearing.  

(iii)
The availability of post adoption contact is a relevant factor to be taken into account in deciding whether to dispense with parental agreement but it is not a matter which requires to be arranged to the satisfaction of the Court before a freeing order can be made.  

(iv)
I am obliged to consider whether the rights conferred by Article 8 of the European Convention on Human Rights affect any decision in relation to freeing that I might otherwise make.  

Decision

[12]
In reaching my conclusion I have paid close attention to the Social Work and Expert Reports in the case and focused particularly upon the recent history and opinions.  It is clear that S is being very well looked after by her present carers and is closely attached to them. In the opinion of Ms Wassell, which I accept, there is the possibility of serious harm to S if the present arrangements were to be altered in the way in which TL and NL would like.  The relevant considerations are set out in full at paragraph 6 of her Report of 8 January 2007 (erroneously dated 8 January 2006) and I do not repeat them all here.  The crucial point is that to remove S from her present carers would occasion traumatic experiences of separation from her primary attachment figures with whom she enjoys secure attachment relationships.  If that was the position when Ms Wassell reported it must be at least as important (and possibly more so) now that another year has elapsed.

[13]
It is true that Dr Pollock has commented upon the possibility of a prolonged and graduated programme of work that would be likely to require one to two years but without any guarantee that the parents would successfully overcome their personal and parenting problems.  He concluded that in terms of an overall opinion about the merits of rehabilitation the prognosis is very guarded, the programme of work would be extensive and prolonged and not likely to be commensurate with the child’s developmental needs.  I conclude, having regard to all the circumstances including the particular considerations set out at Article 9 (a) of the Order that the evidence that adoption by the brother and sister in law of NL will best promote the welfare of S is uncontrovertible.

[14]
Having heard NL give evidence I feel that he has come a long way in his approach to the care of S and in his relationship with TL.  However, I consider that he has left it too late for me to feel able to jeopardise the secure future which S will have with her present carers in favour of embarking upon a lengthy experiment that might not succeed.  Had NL and TL reached their present position some years ago then my decision at that time might have been otherwise but unfortunately, as I feel NL tacitly recognised in his evidence before me, it is now too late.  I acknowledge as genuine the deep regret that NL and TL both feel as to how the consequences of their past violent and dysfunctional behaviour has impacted upon their desire to parent their children.  I shall shortly say something about the contribution that, if they are willing, I believe they can both make to the life of S in the future for S is a child who will need every advantage in life that can be provided for her.  When I ask myself, as Steyn and Hoffman LJJ suggested I may in Re C (A Minor) [1993] 2 FLR 260 at 272G, “whether, having regard to the evidence and applying the current values of our society, the advantages of adoption for the welfare of the child appear sufficiently strong to justify overriding the views and interests of the objecting parent or parents?” my answer in this case is an unequivocal “Yes”. 

[15]   Assuming for present purposes that the birth parents did have a family life with S sufficient to trigger their Article 8 ECHR rights, I am satisfied that a careful balancing of those rights and their interests against the unchallenged substantial detriment to S that would result from acceding to the birth parents’ present submissions as to her future militate strongly in favour of rejecting the birth parents’ submissions in the interests of S. 

[16]   I therefore hold that NL and TL are withholding their agreement unreasonably.  I am therefore satisfied that the agreement of each to the making of an adoption order should on that ground be dispensed with and I declare S to be free for adoption. 

The Future for Contact

[17]
I recognise the grave disappointment that my Order will cause for NL and TL even though I consider that for them it will not be an unexpected result.  Each of them has channelled much emotion and at times anger into trying to have S returned to them.  The realisation that much of that endeavour was pointless and indeed counter-productive for all concerned including themselves will not make my decision easier for them to bear.  However now that the decision has been taken, what part can NL and TL continue to play in the life of S and, if they do wish to play a constructive part, how can they best go about it?

[18]
The first step will be for them to acknowledge that, if present plans remain, the legal parents of S will become the brother and sister-in-law of NL.  But NL and TL have much to contribute through ongoing positive contact with S, by which I mean contact that acknowledges and supports the relationship between S and the prospective adopters rather than contact that seeks to undermine it.  I intend to retain oversight of this matter and I shall be alert for indications as to how ongoing direct contact is working.  If it works well then my present view is that it should continue and, obviously, the corollary is that if it does not, then the position will have to be reviewed.  NL and TL appear to have moved very significantly in softening their opposition to S remaining in her present situation which is very much to be welcomed and they should continue to be encouraged in the positive development of that position by Social Services.

[19]
I also express the hope that the prospective adopters will soon come to feel less threatened as a result of the changed approach by NL and TL to their parenting of S and make a real effort to include NL and TL appropriately in the events of S’s life.  As NL said in evidence “I would like us to be able to communicate together, the odd phone call and sending us wee things.  I would like us to be able to see S, maybe let us go up (to their house)”.  Given the past history, the realisation of some of these otherwise not unreasonable aspirations may take some time but with good will, patience and understanding on both sides and with the assistance of the social workers assigned to the case I believe that they are not all incapable of achievement.  
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