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IN HER MAJESTY’S COURT OF APPEAL IN NORTHERN IRELAND

_________

BETWEEN:

MARI  JOHANSSON

Appellant;

and

FOUNTAIN STREET COMMUNITY DEVELOPMENT ASSOCIATION

Respondent.

_________

GIRVAN LJ

[1]
This is a case stated by an Industrial Tribunal dated 8th June 2006 pursuant to a requisition made by the appellant Mari Johansson (“the appellant”) on 8th November 2005 arising out of a decision issued by the Tribunal on 28th September 2005.  The Tribunal by its decision dismissed the appellant’s claim alleging disability discrimination and race discrimination.  The appellant’s claim arose out of her failure to be appointed to a temporary position as a youth drugs team leader (“the post”) with the respondent the Fountain Street Community Development Association (“the Association”). The Tribunal in its case stated posed two questions, namely:

(a) whether the Tribunal, in deciding that the appellant did not suffer discrimination on racial grounds, failed to properly interpret and apply Article 52A of the Race Relations (Northern Ireland) Order 1997 and thereby erred in law; and 

(b) whether the Tribunal in deciding that the appellant did not suffer discrimination on racial grounds acted perversely and thereby erred in law.

The appellant is Swedish.  The successful applicant for the job was Robert McCrea who was presumed to be of a Northern Ireland ethnic background.  In this appeal the appellant does not challenge the conclusion of the Tribunal that she was not the victim of disability discrimination. The Association did not appear in the appeal having informed the court that it had insufficient funds to do so.

[2]
The post was connected with the Strabane Community Drugs and Alcohol Project which existed to tackle issues relating to substance abuse and misuse.  The Association was seeking to recruit additional workers to assist in its on-going project activities in Strabane.  As advertised, candidates for the post required  a minimum of three years full-time or pro-rata part time experience in youth related activities.  The job description sought qualifications preferably at third level within health sciences or related fields.  The primary purpose of the post was to elicit support and participation from young people throughout Strabane for a programme of activities exposing young people to recreational and personal development opportunities to provide alternatives to drug taking cultures.  The key tasks as described were to manage and participate in the delivery of programme activities both on site and on a weekly basis; gain the trust and participation of Strabane’s youth population aged 16 to 25 in the project’s activities; to ensure that services are provided that would allow a personal development of clients incorporating activities as alternatives to drug taking; to liaise and work in partnership with other relevant agencies; to provide line management support for volunteer youth committee workers; to carry out all the functions of the post in accordance with, or ensure compliance of youth committee members in the agreed policies and procedures of the Association and to assist in the management of the finances and fund raising associated with the community drugs education project.

[3]
The appellant’s partner, Mr Tony Meenan, was the project manager for the Project.  He appointed Mr Brogan, Ms Devine and Ms Cunningham to be the interviewing panel for the interviews of the candidates.  Mr Brogan had no experience in interviewing.  Although he asked for training he did not receive any.  Ms Devine and Ms Cunningham who were involved in the short listing procedure and who short listed the appellant and Mr McCrea, the ultimately successful candidate, did have interviewing experience.  The appellant was known to Ms Devine and Ms Cunningham.

[4]
Robert McCrea had a third class honours degree at the University of Sussex in international relations with development studies.  He also had a further diploma in labour studies.  The appellant had a first class honours decree in behavioural psychology and a diploma, which was the Swedish equivalent of a youth work and additional studies qualification.  These qualified her as a rehabilitation assistant.  

[5]
After interviewing both candidates the respondent appointed Mr McCrea.  It did not appoint the appellant as a reserve candidate.  The Tribunal concluded that the unanimous conclusion of the interview panel was that the appellant was not approachable and that this was a necessary quality needed in the person who would be reaching out to vulnerable people in the community.

[6]
The Tribunal found as primary fact that the appellant had superior qualifications and more experience than the successful candidate and that she was of Swedish origin and that Robert McCrea was of Northern Ireland background.  From the primary facts it concluded that an inference of discrimination could be drawn and that the burden of proof shifted to the respondent which had to satisfy the Tribunal on a balance of probabilities that the treatment was in no sense related to race.

[7]
In approaching the question whether the respondent had dispelled the inference of discrimination the Tribunal considered the evidence relating to the interviewing process.  Neither the case stated nor the Tribunal decision set out in an entirely satisfactory manner the evidence adduced or the actual findings of fact reached by the Tribunal.  What does appear is that the candidates were marked on a scale of 0-5 in relation to a number of questions or issues.  The scorecards as filled in by the interviewers showed the marks actually given by the interviewers and contained some general notes relating to the candidates.  In the case of Mr Brogan he initially gave the appellant 37 points but he amended this downwards by subsequent adjustments to his score sheet and gave a final score of 33.  He noted that the appellant gave dry answers and was not approachable.  The appellant when dealing with the question of how to attract young people to get involved in drug prevention work had used the term “bribe” which Mr Brogan considered inappropriate.  His note recorded that talk of bribe might be a language difficulty but “is not the same (as) carrots”.  Ms Devine in her assessment gave the appellant 28 marks and Mr McCrea 35.  She considered the appellant did not have good ideas while Mr McCrea had.  She considered the appellant was not approachable.  Ms Cunningham gave her initially 28 points but increased that to 29.  She recalled that the appellant’s answers were vague at times and she did not demonstrate warmth and was not very approachable.  The case stated and the decision of the Tribunal tend to suggest that in the course of the hearing the interviewers in evidence went beyond the criticisms in the score sheets. They described the appellant as cold, disengaged, disinterested, aloof, lack lustre, standoffish with answers lacking content and conviction. She was not so described in the score sheets.

[8]
Mr O’Hara QC on behalf of the appellant argued that there was a series of issues around about the marking process.  The Tribunal had not adequately analysed the issues in any significant way and had failed to address the issue of the respondent’s failure to appoint the appellant as a reserve candidate.  The Tribunal accepted the respondent’s case that the decision was taken solely on the basis that the successful candidates scored better at interview and was more approachable.

[9]
Under Article 3(1)(a) of the Race Relations (Northern Ireland) Order a person discriminates against another in any circumstances relevant for the purposes of any provision of the Order if, on racial grounds, he treats that person less favourably than he treats or would treat other persons.  Article 6 renders it unlawful for a person in relation to employment by him at an establishment in Northern Ireland to discriminate against another in the arrangements made for the purpose of determining who should be offered employment, the terms on which he offers employment or by refusing or deliberately omitting to offer him that employment.

[10]
Article 8 of Council Directive 2000/43/EC of 29th June 2000 (“the Directive”) required changes to the burden of proof in race and other discrimination cases.  It provided:

“Member States shall take such measures as are necessary in accordance with their national judicial systems to ensure that, when persons who consider themselves wronged because the principle for equal treatment has not been applied to them establish, before a court or other competent authority, facts from which it may presumed that there has been direct or indirect discrimination, it shall be for the respondent to prove that there has been no breach of the principle of equal treatment.”

[11]
In order to give effect to the Directive’s requirements Article 52A was inserted in the Race Relations (Northern Ireland) Order 1997 by the Race Relations Order (Amendment) Regulations (Northern Ireland) 2003.  It provides

“52A(1)
This Article applies where a complaint is presented under Article 52 and the complaint is that the respondent –

(a) has committed an act of discrimination, on grounds of race or ethnic or national origins which is unlawful by virtue of any provision referred to in Article 3(1B)(a), (e) or (f), or Part IV in its application to the provisions, or

(b) has committed an act of harassment.

(2)
Where in the hearing of the complaint the complainant proves facts from which the Tribunal could, apart from this Article, conclude in the absence of inadequate explanation that the respondent -

(a) has committed such an act of discrimination or harassment against the complainant.

(b) is by virtue of Article 32 or 33 to be treated as having committed such an act of discrimination or harassment against the complaint.

The Tribunal shall uphold the complaint unless the respondent proves that he did not commit, or as the case may be, is not to be treated as having committed that act.”

[12]
Under the law prior to the Directive’s requirements and the amendment contained in Article 52A the approach taken by the courts in this jurisdiction, following English authorities, was that succinctly stated by Carswell LJ in Belfast Port Employers Association v Fair Employment Commission for Northern Ireland  (1994) Unreported thus:

“(1) 
If discrimination takes place in circumstances which are consistent with the treatment being based on grounds of religion or politics the tribunal may, and frequently should, draw the inference that the discrimination was on such grounds unless it receives a sufficient explanation consistent with innocence.

(2)
The burden of proof remains on the complainant. The Tribunal should consider at the conclusion of the evidence whether he or she has discharged it taking into account any inferences to be drawn and the extent to which any explanation put forward is accepted.”

Carswell LJ in that case went on to point out that the lower court did not appear to have appreciated the correct application of the well settled principle that where one finds a person or group treated less favourably in circumstances which are consistent with that treatment being based on religious grounds it is “generally right to draw an inference that that was the reason for it.”

[13]
In Wong v Igen [2005] 3 All ER 812 the Court of Appeal considered the effect of the changes in the discrimination legislation brought about as the result of the Directive. It rejected the argument that the effect of the new provision codified rather than altered the existing position established by the case law, rejecting the suggestion to that effect by Simon Brown LJ in Nelson v Carillion Services Limited [2003] IRLR 928.  In Wong v Igen Peter Gibson LJ stated at paragraph [18]:

“We think it clear that the amendments did not codify but altered the pre existing position established by the case law relating to direct discrimination.  It is plain from the Directive that member states were required to take measures to ensure that once a complainant established facts from which it might be presumed that there had been discrimination, the burden of proof shifted to the respondent and proved no breach of the principle of equal treatment . . . It is for the applicant complaining of discrimination only to make out his or her case to satisfy the first stage requirements.  If the second stage is reached and the respondent’s explanation is inadequate it will not be merely legitimate but also necessary for the tribunal to conclude that the complaint should be upheld.  The statutory amendment shifts the evidential burden of proof to the respondent if the complainant proves what he or she is required to prove at the first stage.”

The Court of Appeal made  clear that the tribunal must go through a two stage decision-making process if the complaint is to be upheld although it was not suggesting that tribunals should divide hearings into two parts to correspond to those stages.  The first stage requires the complainant to prove facts from which the relevant tribunal could, apart from the amending section, conclude in the absence of adequate explanation that the respondent has committed the unlawful act of discrimination against the complainant.  The second stage which only comes into effect if the complainant has proved those facts requires the respondent to prove that it did not commit or is not to be treated as having committed the unlawful act if the complaint is not to be upheld.  The statutory amendments shift the evidential burden of proof to the respondent if the complainant proves what he is required to prove at the first stage.  In considering what inferences or conclusions are to be drawn from the primary facts the tribunal is required to make an assessment at the first stage, the purpose being to shift the burden of proof at the second stage so that unless the respondent provides an adequate explanation the complaint will succeed.

[14]
In  Fox v Michael Rangecroft (2006) EWCA Civ 112 Buxton LJ described the task of tribunals in a number of propositions.

“(1)
The complainant has to prove on the balance of probabilities primary facts on which the tribunal could conclude that the respondent had committed an action of discrimination;

(2)
because the issue is one of discrimination, those primary facts must include at least some facts from which the impermissibly differential treatment could be inferred;

(3)
having found those primary facts, the tribunal then assesses whether an inference of discrimination could be drawn from them;

(4)
in performing that task the Tribunal must assume that there is no adequate explanation for those facts . . .

(5)
if the inference of discrimination cannot be drawn in that way, then the claimant loses . . .

(6)
then, but only then, the burden of persuasion moves to the respondent.”

Buxton LJ went on to point out that the phrase  “burden of persuasion” was preferable because, although the section is headed burden of proof, it is quite clear that the movement of responsibility that the section envisages it not a movement in respect of proof of fact but in respect of explaining or persuading the tribunal as to the implications of those facts.  When the section talks in terms of the absence of an adequate explanation it is talking about the absence of adequate explanation for the inferentially discriminatory conduct or rather the conduct which is differentially directed at different persons from which the tribunal can infer discrimination.  The explanation has to be about the differential conduct and that differential conduct has to be established in the first instance.

[14]
According to the case stated the Tribunal concluded that, having regard to the appellant’s superior qualifications and having regard to the fact that she was Swedish whereas Mr McCrea who had inferior qualifications and less experience was of Northern Ireland ethnic origins, an inference of discrimination could be drawn and that the respondent bore the burden of proving on a balance of probabilities that the treatment of the appellant was in no sense related to race.  In the decision as delivered on 28th September 2005 the Tribunal expressed itself somewhat differently stating that having regard to the primary facts (superior qualifications and experience and difference of nationality) there were facts from which the Tribunal “might choose to draw inferences that an act of discrimination had occurred”.  The Tribunal went on to conclude that, having considered the primary purpose and the key tasks of the job description, there was an adequate explanation and it declined to draw adverse inferences from the primary facts found.  

[15]
While there is a difference between the way in which the Tribunal expressed itself in the case stated (which reproduces the statutory terminology correctly and properly states the reversed burden of proof) and the wording in its decision, there was probably no difference in the result.  The Tribunal recognised that the primary facts called for the respondent to persuade the Tribunal that the inference of discrimination was rebutted by the explanation put forward by the employer.  The wording of the decision read as a whole does not on a fair analysis differ from the effect of the statutory requirement.  Accordingly, the appellant has not established that the Tribunal failed to interpret and apply Article 52 in the correct manner.  The question, however, is whether it applied the right test correctly.

 [16]
In paragraph 8.6 of the case stated the Tribunal stated that:

“The reasons given for the appointment were that Mr McCrea came across well in interview and the appellant did not. The appellant came across as aloof, disinterested with answers lacking content and conviction.  In general the unanimous conclusion of the interviewing panel was that the appellant was not approachable and this was a quality needed in the person who would be reaching out to vulnerable people in the community.”


The conclusions as to the findings of the interview panel in some respects are expressed in  firmer tone than appears from the interview notes and points assessment sheets.  

[17]
In London Underground Limited v Nagarajan [1998] IRLR 73 at 79 Peter Gibson LJ said:

“In considering whether the interviewers in a selection process discriminated against the applicant, an industrial tribunal should not usurp the function of the interviewers by substituting their own criteria or assessments for those of the interviewers, when their own assessments are based on material not available to the interviewers, such as the impression given by the applicant on a subsequent occasion.  It must further be recognised that a selection process inevitably involves a comparison between candidates and matters of impression and judgment on which views may honestly and legitimately differ.”

It is clear from that decision and from Marks and Spencer plc v Martins [1998] ICR 1005 that the Tribunal could not usurp the function of the interviewing panel.  It is also clear that the function of this appellate court is a limited one in reviewing the conclusions of fact reached by the tribunal.  Following the approach enunciated by Lord Radcliffe in Edwards v Bairstow [1956] AC 14 at 37 it must determine whether there is anything ex facie which is bad law in the Tribunal’s decision or whether its findings of fact are such that no tribunal acting judicially and properly instructed in the law could have reached the determination which it did.

[18]
The decision of the Tribunal was criticised by the appellant on the ground that the Tribunal failed to reach conclusions of fact on disputed issues which arose in the course of the hearing.  Thus, for example, it failed to reach a conclusion on whether there had been tampering with the interview papers and it failed to make findings of fact about the adjustments to the panel members’ score sheets.  It “discounted” the evidence of Mr Brogan without making clear precisely what it meant by the use of the term “discount”.  While there is some force in the submissions made on behalf of the appellant in this connection, nevertheless one must bear in mind the approach to be adopted in respect of  a review of a tribunal’s decision as stated by Donaldson LJ in UCATTT v Brain [1981] ICR 542 at 551B:

“Industrial tribunals’ reasons are not intended to include a comprehensive and detailed analysis of the case, either in terms of fact or in law.  … Their purpose remains what it has always been, which is to tell the parties in broad terms why they lose or as the case may be win.  I think it would be a thousand pities if these reasons began to be subjected to a detailed analysis and appeals were to be brought based on any such analysis.  This, to my mind is to misuse the purpose for which reasons are given.”

This approach commended itself to this court in Hughes v European Components Corporation [1990] 2 NIJB 29 at 41.

[19]
The Tribunal concluded that the appellant would be unable to fulfil the primary purpose of the post and thus the key task of the job description. This was due to the finding that the appellant was unapproachable and due to her performance at interview. There was an adequate explanation for the decision of the interview panel. The appellant has not demonstrated any legal error on the part of the Tribunal in reaching its conclusion.  It could not be said that the Tribunal acted perversely. Accordingly we answer “no” to both questions posed in the case stated. 
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